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Opening remarks

• The purpose of this presentation is to present high-level takeaways from research done as

requested by Minister Patel during the engagement session held on Friday, 26 November

2020 as well as to obtain a clear mandate from BUSA members on specific .

• The intent is to encourage ongoing discussion and debate while at the same time

engaging with BUSA members in order to obtain a formal mandate on all matters of

potential concern.

• Considering the critical role of this piece of legislation for the growth of the economy in

this country, it is of vital importance that the proposed amendments and potential

consequences (intended and unintended) be carefully considered prior to concluding the

Nedlac process on the Companies Amendment Bill (CAB).

• For this reason, BUSA is in ongoing discussions with its members in order to facilitate a

process whereby all valid and legitimate input can be obtained with the ultimate

objective of ensuring a final “product” that will stand South Africa and all its people in

good stead and make us proud.

• The content of this presentation should therefore not be seen as the formal position of

BUSA but merely as a high-level summary of initial thoughts and suggestions to stimulate

the required debate and obtain the required mandate.
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Valuable reminder….

“Seek first to understand, then to be understood.”

Stephen Covey
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Research: Key takeaways…

• The issues of disclosure and accountability have become critical themes in global

corporate governance debates, and it is evident that the trend is towards greater

disclosure and accountability. The disclosure trend relates to both financial and non-

financial information.

• At the same time, there also seems to be an objective to simplify the business

environment and to reduce the administrative burden on SMEs and micro-entities

(European Union) while requiring some level of disclosure in the interest of third parties.

• A few countries have over the past decade or so introduced new or revised regulatory

requirements to strengthen reporting and disclosure requirements. Ireland and the UK,

for example, introduced such requirements in response to the revised EU Shareholder

Rights Directive which was aimed at encouraging a higher standardised level of disclosure

and greater accountability over directors’ pay.

• The EU has also earlier this year issued the Summary Report of the Public Consultation on

the Review of the Non-Financial Reporting Directive 20 February 2020 - 11 June 2020. It

noted that the consultation, among other things, reflected “global trends, with a wide

variety of different organisations and stakeholders calling for a consideration of a new

regulatory approach to non-financial reporting.”
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Research: Key takeaways…

• Although increased disclosure demands have public traded companies as the main target, it is not

limited to this category of companies. In the UK, large private companies are now also required to

make certain governance related disclosures in an annual report such as a statement of corporate

governance arrangements, details of employee engagement and of business relationships.

• Access to financial information has been extended to include private companies in a few countries,

including the UK, Australia and the European Union. The US and Canada are exceptions to this trend

where most private companies (even large private companies such as Uber) do not have any public

disclosure requirements.

• Where access to financial information has been extended, a distinction is made in most jurisdictions

between “large, medium and small” companies. There is a global trend to lessen the administrative

and reporting burden on smaller companies. The concept of “public interest” also seems to be a key

driver in identifying those companies that should be subject to more stringent financial reporting and

general disclosure requirements. What is regarded as “public interest entities” differ substantially

amongst countries.

• No evidence could be found of access to typical shareholder communication (excluding public listed

companies).

• Considering other legislation, such as the UK Companies Act of 2006, there is a definite focus on

criminal liability of directors and officers. However, in most instances, there is the added requirement

of a failure to take reasonable steps to ensure compliance.
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Research: Key takeaways…

As far as the disclosure of remuneration and the inclusion of a remuneration report is concerned, the

following key takeaways are noted:

• No evidence was found that the use of descriptions other than the name of the relevant individual/s is

an issue in need of regulatory intervention in other countries. The use of names seems to be

common practice and generally “taken for granted” as the acceptable practice.

• In the UK and EU countries, disclosure of executive remuneration is mostly limited to executive

directors. More recently, this was expanded in the UK to include the CEO and deputy CEO. In

Australia, disclosure is in respect of executive directors and a limited group of “specified executives”,

all of whom must be individually named.

• In most countries, a specific distinction is made between the “remuneration policy” and the

“remuneration report” with both having to be submitted for shareholder vote (whether binding or

advisory). These generally do not form part of the AFS although specific sections of the report must be

audited.

• In most countries, the remuneration policy is only tabled for shareholder vote every third or fourth

year or when a material change is made as opposed to the remuneration report that is tabled

annually.

• Regulated pay ratio disclosure seems to only be regulated in the UK and with more flexibility as to the

manner of calculating the ratio as envisaged in the CAB.
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Principles…

• The demand and need for greater disclosure and accountability are recognised and appreciated.

However, a cost benefit analysis is also required to balance the legitimate interests of all relevant

parties and to limit the risk of the unintended consequences outweighing the potential benefit.

• Compliance with all laws of the country is a given and where there is potential conflict between the

provisions of different statutes, these need to be recognised and urgently addressed to avoid the

situation where strict compliance with the provisions of one statute could potentially result in non-

compliance to another. The Protection of Personal Information Act is of particular concern considering

the demand for greater disclosure in general.

• Based on the King IV Report on Corporate Governance for South Africa, 2016 (“King IV”) South-Africa

can be said to support a stakeholder-centric model from a corporate governance perspective that

recognises the legitimate interests of all key stakeholders of any organisation. It is trite law that

directors must act in the long-term best interest of the company, but in doing so have to take into

consideration the legitimate needs and expectations of all key stakeholders.

• Having listed some of the key takeaways from the very limited research on global practices, it must be

acknowledged that this does not mean that SA must follow suit. There could be very good and

obvious reasons why a different approach is required in SA notwithstanding global practices and

trends. At the same time however it is important to be cognisant of these and to, where appropriate,

learn from and proactively adopt practices that will make sense in the South African context.
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Additional matters…..

• Business rescue: It is understood that a separate task team with representatives

of Government, Labour and Business will be put together to do a more in depth

review of the provisions concerning business rescue and to make proposed

recommendations.

• Labour representation on board of directors: It is understood that opportunities

to engage with a delegation from Germany as well as Michael Katz would be

arranged by Government to discuss this item. In the meantime, Business is

concluding its review of global practices in this regard.

• Others: There are some patent errors as well as opportunities to further

enhance/clarify/correct the wording of the CAB that need to be addressed as an

additional step. An opportunity to provide support in this regard will be

welcomed.
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HIGH LEVEL FINDINGS ON RESEARCH 
ITEM EUROPE UK US & CANADA CHINA AUSTRALIA

1. Section 26: Access to financial

information

Most companies must publish

some form of financial information,

the content of which is determined

by the legal form and size of the

company.

‘Think Small First’ policy – Small

Business Act for Europe.

Most companies must publish

some form of financial

information, the content of which

is determined by the legal form

and size of the company.

The financials of private

companies are generally not in the

public domain.

More aligned with US and

Canada and with very limited

availability of financial

information of private companies

in the public domain.

Most companies must publish

some form of financial

information, the content of which

is determined by the legal form

and size of the company.

2. Section 30: Disclosure of

remuneration – identifying

individuals by name

Disclosed by name Disclosed by name Disclosed by name Disclosed by name

3. Section 30A: Inclusion of

remuneration report in AFS,

shareholder vote and

consequence management

In most instances, the disclosure

relates to directors only.

Shareholders to vote on

remuneration policy every 4 years

– binding or advisory (country

based).

Shareholders to vote annually on

remuneration report. Policy and

reports to be publicly disclosed –

not part of AFS.

Disclosure of directors and CEO

remuneration.

Remuneration report prepared,

but not part of AFS. It does have

an “auditable” section and

auditor reports on this section as

part of report on AFS. Auditor

expected to read the “unaudited”

part to identify any material

misstatement of other

information.

Shareholders vote on policy

every 3 years or when material

change is made – binding vote.

Shareholders vote on report

every year – binding vote.

Executive compensation policy

and pay is put to vote by

shareholders every one, two or

three years.

Disclosure of directors and

specified executive

remuneration.

Shareholders vote annually on

the remuneration report – two

strike rule.



Specific matters: Section 26 and access
to information 
Suggestion:

• Public listed companies: Annual financial statements and shareholder communication already in the public domain

and therefore no change required.

• State-owned companies: Annual financial statements and shareholder communication to be in the public domain (to

the extent that this is not already in the public domain).

• All other companies:

- Shareholder communication should remain private between the company and its shareholders.

- Access by any person to annual financial statements of any particular financial year/s, only in respect of

companies with public interest score of 500 or more (i.e. large companies).

Motivation:

• Access to annual financial statements should be regulated based on the size of the company to lessen administrative

burden and costs. This is also in line with global practice with examples in the UK, European Union and Australia (see

Section C of this document).

• Considering global practice and notion of “public interest”, it is recommended that only the annual financial

statements of companies that are required to have a social and ethics committee (based on a public interest score of

500 or more) should be made available for public access. The motivation for this is that if a company is required to

have a social and ethics committee, it has a particular impact on society as measured in terms of that regulation and

accordingly, there is perhaps a public interest in it disclosing its annual financial statements.

• The benefit of extended disclosure should be weighed up against the various implications for smaller companies

such as the administrative burden, costs and the need for confidentiality.

1

0



Specific matters: Section 26 and access
to information 

Additional considerations:

• Need to ensure compliance to all laws: In respect of all companies and access to the

register of members, register of beneficial ownership and register of directors, etc one

needs to take into consideration the provisions of POPI – see UK example to limit risk of

disclosing/sharing personal information.

• Alternative suggestion for consideration: Section 26(1) regulates access to company

records for shareholders, and 26(2) currently regulates access for everybody else. It is

suggested that there could be a middle ground category for the concept of something like

“persons with a legitimate interest” which would be able to access less information than

shareholders, but more information than the general public and competitors and clearly

the workers of the company, would be “persons with a legitimate interest”. The state

would also potentially have a legitimate interest, depending on why it needed the

information.

1
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Specific matters: Section 26 and criminal 
offence

Suggestion:
• Add the following sub-section to s26:

(9A) Notwithstanding the provisions of s26(9):
(a) a director or prescriber officer shall not be guilty of an offence if he shows that he took all

reasonable steps to secure the company’s compliance with the requirements of section 26 and
section 31; and

(b) it is a defence for a person charged with such an offence to show that he acted reasonably and
that in the circumstances the default was excusable.

Motivation:
• There is a real concern that criminalising this section of the Act for directors and officers will make

attracting good quality directors and officers more difficult.
• If criminalised, this should not be a strict liability section and should require intention or wilful

misconduct on the part of the director or prescribed officer concerned. Strict liability here should not
attach to the directors and prescribed officers as the penalty for offenses under the Act are set out in
section 216 and assuming this falls into section 216(b), it would attract a fine and up to 12 months in
prison or both. This clearly should not attach to an individual director or prescribed officer if there
was no intention on the part of that director or prescribed officer to commit the offence.

• There may also be circumstances where the director or officer intend not to disclose the information
for another good reason (such as complying with the provisions of POPI) and these should not be
disregarded.
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Specific matters: Section 30 and disclosure 
of remuneration

Suggestion:

• It is suggested that the proposed amendment is agreed with.

Motivation:

• Considering the need for transparency, current practices in South Africa as well as global

practices, it is understood that the intention has always been for individuals to be

identified in the remuneration report.

Additional considerations:

• It should be noted that disclosure of remuneration is limited in several countries to that of

directors and not to a wider pool of individuals such as prescribed officers – see Section C

of this document.

1
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Specific matters: Section 30 and remuneration 
report
Suggestion:

• Adopt approach of the King IV Report and separate the remuneration policy and the remuneration

report with separate votes on each.

• The remuneration policy to not form part of the annual financial statements (therefore not subject to

audit) and tabled for shareholder approval every third or fourth year or when a material change is

made.

• The remuneration report to be included annually in the annual financial statements (therefore subject

to audit) and tabled for shareholder approval at every AGM.

• The remuneration report to include the proposed pay gap ratio but with a revised formula (e.g. the

Palma Ratio) for calculating the gap as per the recommendation of the South African Reward

Association.

• In the event of the remuneration policy not being approved by shareholders, the company is required

to engage with shareholders and to table a revised policy at the next AGM based on input from

shareholders. In addition, in the absence of approval, a revised policy as tabled for approval may not

be implemented until such time as it is approved by shareholders. The previous (current) policy will

then remain in place.

• In the event of the remuneration report not being approved by shareholders, the remuneration policy

must be tabled at the next AGM for approval, notwithstanding when last it was tabled.
1
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Specific matters: Section 30 and remuneration 
report

Motivation:

• The King Committee introduced the concept of separating the remuneration report and

the remuneration policy in King IV after extensive consultation on the reasons for the

remuneration report (single document) not being supported. One of the main reasons

provided was that shareholders were generally in support of the policy but not necessarily

the way it was implemented. A single vote however did not allow them to indicate their

support for a part of the report and their non-support for another part.

• Global practice (EU and UK in particular) is to separate the remuneration policy and the

remuneration report and to have different requirements for each of these items as to how

often these must be tabled for shareholder approval and as to the consequence of not

obtaining the required approval – see Section C of this document.

• Including the remuneration policy as part of the annual financial statements will require

the policy to be audited while there are no audit standards for items of this nature. At the

same time, however, including the remuneration report with detail on remuneration paid

as part of the annual financial statements is common practice.

1
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Specific matters: Section 30 and remuneration 
report

Motivation (continue):

• Pay gap ratio: A focus on the ratio of the highest paid to the lowest paid individuals in a

company is a less helpful indicator than some others which have been carefully

researched. It can also provide a more fair and balanced indication of the pay gap ratio

which is influenced by a number of critical factors, including the performance of the

company, among other.

• The required resignation of the remuneration committee members following two

successive AGMs where the remuneration item is not approved by the special majority is

not supported for several reasons, including, amongst others:

- Directors will not want to serve on the remuneration committee due to perceived

reputational risk.

- There is already a need to limit the size of the board with limited remuneration

skills. The board may therefore be forced to use directors with no related skills as

members of the remuneration committee.

- This could also overburden some directors who serve on other committees as

outgoing remuneration members cannot be used.
1
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Specific matters: Section 30 and remuneration 
report

Additional considerations:

• It is noted that the proposed amendment is applicable to “public” companies. It is assumed that the reference to “public” includes

“state-owned companies”. Currently, as a result of the principles and recommendations of the King IV Report on Corporate Governance

for South Africa, 2016 (“King IV”), listed public companies already include such a report (separate remuneration policy and

implementation report) in the Integrated Report which has to be tabled at the annual general meeting for non-binding advisory votes of

shareholders. It is difficult to see how the inclusion of s30A will result in improved governance.

• In respect of state-owned companies (“SOCs”), considering the manner in which executive remuneration is already dealt with based on

the provisions of the memorandum of incorporation (“MOI”) of the SOCs, the purpose and/or value add of the proposed remuneration

report, in addition to what is already included in the annual financial statements and done based on an application of the King IV

recommendations, also has to be questioned.

• As far as consequence management is concerned, what alternatives are there to the proposed resignation of the members of the

remuneration committee:

- Australia: The effectiveness of the two-strike rule, where directors have to stand down for re-election if the remuneration

report does not receive the required support for two consecutive years, has already been questioned by leading experts in

the field. It is noted that in most instances, the outgoing directors are simply reappointed by shareholders.

- UK: If the remuneration policy is not approved, a revised policy must be tabled at the next AGM and the proposed changes

to the policy cannot be implemented until these are approved. An advisory vote is exercised in respect of the remuneration

report and if the required support is not obtained, the remuneration policy must be tabled the following year.

• Although the concern with excessive executive remuneration is real and valid, it should also be appreciated that it may be close to

impossible to obtain the necessary (special) support for the remuneration policy where shareholders may have a shorter-term objective

and a remuneration policy based on principles of longer-term sustainability may not be regarded as being conducive to meeting the

objectives of such shareholders.

1
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Specific matters: Section 48 and share buyback 

Suggestions:
• It is recommended that the words “subject to (8)(1)(b)” be added to the beginning of the

new proposed clause 8(1)(a), at the beginning of that section to make it clear that the
special resolution required when re-purchasing shares from directors, prescribed officers
and persons related to them does not apply when a pro rata offer is made to all
shareholders of the company and some or all of those persons are included in that offer.

• In addition, clause 48(8)(1)(b)(i) should be reworded as follows:

“(i) a pro rata offer made to all shareholders of the company or a particular class of
shareholders of the company, notwithstanding that the pro rata offer made to all
shareholders may also include shareholders who are one or more of the persons referred
to paragraph (a) above; …..”.

• The bolded words above to be substituted for the existing proposed amendment.

1
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Specific matters: Section 56 and beneficial
ownership - inclusion of definition
Suggestion:
• Business remains of the view that the proposed inclusion of the definition of “beneficial interest” will

add no value and, to the contrary, will lead to unnecessary confusion while also not assisting in
achieving the actual objective of identifying human persons as ultimate beneficial owners of
securities.

• Business therefore proposes that this item be further interrogated with a view to finding a workable
solution with the assistance of the technical drafting committee.

Motivation:
• This is a difficult section and the manner of getting behind the real person who ultimately controls the

company/shares is challenging. In addition, the existing wording is not clear.

Additional considerations:
• Business’s other suggestion is that other arms of government that currently deal with this, such as the

FIC (Financial Intelligence Centre), should also be included in this work of how to identify the ultimate
beneficial shareholders.

• Given the policy objective (i.e. to root out corruption, money laundering and fraud, etc.), it is not a
given that amending the Companies Act will achieve this objective and other statutes specifically
designed to root out corruption etc. should perhaps be utilised.

1
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Specific matters: Section 56 and beneficial
ownership - obligation on companies
Suggestion:

• The company should only be obliged to identify persons holding a beneficial interest
when:-

a. it knows or has reasonable cause to believe that the shareholder may be complicit in
corruption or other criminal conduct; and

b. any organ of state or any other shareholder requests the company to so discover who the
beneficial owner is.

• In all other cases, it should not be mandatory, but should simply be enabling or
empowering, allowing the company to always, of its own volition, try and identify the
beneficial owners, but it should only be compelled to do so (because it creates such a
heavy administrative burden on the company) if it suspects that there is criminal activity
and another shareholder or a branch of government requests it to do so.

2
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Specific matters: Section 56 and beneficial
ownership - obligation on companies
Motivation:

• As a starting point, Business remains of the view that merely replacing “may” with “must” is not appropriate and

should therefore not be supported. That having been said, it will support a qualified amendment as proposed

above.

• Considering global practice, in a recent amended EU directive, the right of a company to request information on

beneficial owners was confirmed as not being an obligation. This is also the position in the UK (section 793 of the UK

Companies Act of 2006), unless a demand for such action is received from shareholders holding not less than 10% of

voting rights.

• It is not clear what will be achieved by the proposed amendment as it could be challenging (if not impossible) to

prove that a company knew or had reasonable cause to believe that securities were being held on behalf of another.

Additional considerations:

• If increased transparency is the ultimate objective, then registered shareholders holding securities on behalf of

beneficial owners should be obliged to disclose as is already provided for in s56(3).

• With the statutory obligation to disclose already on nominee shareholders (s56(3)), adding a statutory obligation on

companies as proposed will create unnecessary confusion and uncertainty as to where the actual onus lies.

• There are regular movements in sub-registers and it is not clear when the companies will be obliged to call for the

relevant information or how often. Therefore, the practical consequences also need to be considered.

2
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Specific matters: Section 72 and delinquency
matter

Suggestion:

• Business is not in support of the proposed change to section 72 to introduce an additional

ground for delinquency which is already extensively dealt with in s162 with several

grounds being provided for purposes of a delinquency application.

Motivation:

• S162 clearly sets out the basis for delinquency and this item (s15(o)) could at best be

evidence of s162(5)(c)(vi)(aa) (i.e. gross negligence or wilful misconduct).

• Although the objective of elevating directors’ consciousness of the importance of the

social and ethics committee is appreciated, it is respectfully argued that all wilful non-

compliance to the law constitutes serious misconduct and therefore possible proof of

gross negligence or wilful misconduct. To only elevate one type of non-compliance in this

manner is not appropriate. There are several proposed changes to the provisions

concerning a social and ethics committee that already give a strong signal as to the

importance of this committee.
2
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Specific matters: Section 72 and delinquency
matter

Additional considerations:

• While not including the required statement in the report of the social and ethics

committee is deemed to be so serious as to specifically highlight this for purposes of a

delinquency application (as per the proposed amendment), the risk of a false statement

being included in the report does not seem to be considered while this could in fact

constitute a much more serious offence. Considering some recent corporate failures, false,

misleading and inaccurate reporting seems to be a much bigger risk than not reporting.

• Just as a reminder that during the previous discussions, Labour was requested to revisit

the involvement of shareholders in the appointment of members of the social and ethics

committee. In addition, Business was requested to consider proposed amendments to

Regulation 43 to address the challenges with some of the current items listed as part of

the functions of the SEC.

• Additional concerns relating to the social and ethics committee have been highlighted by

Business in item 5 of Section A of this document. It is critical that these items also be

considered to ensure the accuracy and appropriateness of the proposed amendments.

2
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Other matters for consideration: Labour 
representation

Position:

• While it was agreed during the previous discussions that more work needed to be done in

this respect and exploratory engagements would be arranged with delegations from

Germany as well as Michael Katz, Business wishes to confirm its in principle position as far

as this item is concerned.

• The need for more effective engagement with the workforce of a company is fully

appreciated and supported by Business. The key is to identify the most appropriate

mechanism to facilitate such engagement and Business is of the view that representation

of labour in the boardroom is not the answer.

• Participating in the activities and functioning of the social and ethics committee is deemed

to be a more appropriate way in which to achieve the stated objective. It is proposed that

matters raised by Labour in meetings of the social and ethics committee should be

formally elevated to the board and addressed in the report of the social and ethics

committee to shareholders. Similar to the UK model, public companies and state-owned

companies should report on workforce engagement, including the matters raised at the

social and ethics committee and the manner in which these matters were dealt with.
2
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Other matters for consideration: Labour 
representation
• Several of the functions of the social and ethics committee have a direct impact on the workforce and

participating at this level, together with enhanced disclosure and scrutiny, will be the more

appropriate mechanism while possibly avoiding some of the potential challenges listed below.

• There are very real challenges with the proposed representation on the board of directors:

Confidentiality (and the risk of “inevitable disclosure”)

- The director concerned would be under a duty not to pass any confidential information back to the

relevant trade union or employees. This may put the labour representative in a difficult position if a

broad education campaign does not accompany the appointment of the labour representative to the

board so that the expectations of workers are managed in this regard.

- The risk that, notwithstanding the legal duty of confidentiality “inevitable disclosure” could occur, will

in all probability inhibit the level of discussions in the boardroom.

- On the other hand, sensitive or confidential information in the possession of the labour representative

should be made available by that board member to the rest of the board as he or she would have a

duty to make it available to the board, unless it would be in breach of another legal duty for that

board member to make that disclosure. For example, if the relevant board member knew that strike

action was imminent and had sensitive worker information that the board was not privy to, the board

member may be obliged to disclose all those facts to the board.

2
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Other matters for consideration: Labour 
representation
Statutory and fiduciary duties of directors

- Labour representatives constrained by the duty of directors to act in the best interest of the company.
- At the same time, labour representatives could be at very real risk of personal liability if failing in their

fiduciary and/or statutory duties. The proposed criminalisation of a failure to comply with the
requirements of section 26 is but one case in point.

Practical implications
- The practical arrangements for the nomination and election of such representatives can be

challenging, if not nearly impossible, depending on the structuring of organised labour in a company.
- In Europe, and in particular in Germany, enforcing labour representation in the boardroom has

resulted in the concept of two-tier boards (supervisory and management boards) which in itself
introduces inherent risks as illustrated by the Steinhoff matter. Also, it has the potential of tokenism
while the real objective of enhanced workforce engagement is not achieved.

Stakeholder-centric model
- If labour as a key stakeholder must be accommodated, then should the same not be true for other key

stakeholders resulting in a board made up mostly of stakeholder nominees where the potentially
conflicting interests will result in the long-term interest of the company not being the ultimate
objective. With a stakeholder-inclusive model forming the basis of corporate governance in South
Africa, the inclusion of only one stakeholder in the board cannot be supported.

- This raises the fundamental question of whether boards should be cohesive governing bodies rather
than forums for representatives of different interests to resolve their varied approaches 2
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