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Introduction 

There is much meaning that can be found in the 

saying “knowledge is power”. Knowledge makes you 

competitive, functional and creates a capacity to earn 

a living. Knowledge, however, comes at a price 

which not everyone can afford and which the 

government cannot provide to everyone. In this 

article, we look at the extent to which the right to 

education at government’s cost, is covered in law by 

looking at the High Court case of Mahapa v Minister 

of Higher Education and Another (2017/01217) 

[2017] ZAGPJHC 9. 

 

Facts 

The Applicant in this matter, a convicted man 

serving a lengthy prison sentence, sought an order 

directing the Second Respondent (the National 

Student Financial Aid Scheme (NSFAS)): 

 

(a)  to allocate funds to the Applicant to further his 

studies in 2017;  

(b) to provide written reasons as to why the 

Applicant was not allocated a bursary in 2015 

and 2016, respectively; and  

 

(c) to direct the First Respondent to protect the 

Applicant’s constitutional right to education. 

 

In 2015, the Applicant applied for admission to 

study for an LLB degree at UNISA.  His application 

was successful.  He then applied for a bursary from 

the NSFAS by email.  He did not receive a response. 

As a result, he did not pursue his studies that year. 

 

He then submitted a new application for a bursary 

in 2016, again through an email, to pursue his 

studies in the academic year 2017.  The Applicant 

again received no response from NSFAS.  Despite 

that, the Applicant managed to secure his 

registration fee, for the academic year 2017. 

 

The Applicant decided to not proceed on prayer (a) 

and (b) of his application after he was informed that 

his application for 2017 was still being decided on.  

 

The Law 

Using section 36(1) of the Constitution (the rights 

limitation clause), counsel for the First Respondent 



 

 

argued that the First Respondent has no obligation 

to provide funds to the Applicant to further his 

education, as was alleged by the Applicant. The 

Applicant, appearing in person, relied on section 

29(1)(a)-(b) of the Constitution, which reads: 

 

“(1) Everyone has the right – 

(a) To basic education, including adult 

education; and 

(b) To further education, which the state, 

through reasonable measures, must make 

progressively available and accessible.” 

 

In terms of subsection (1)(a), the Court held that 

such right is immediately realisable. There is no 

internal limitation requiring that the right be 

‘progressively realised’ within ‘available resources’ 

subject to ‘reasonable legislative measures”, that is to 

say, the right may not be subject to the section 36 

limitations clause (Governing Body of the Juma 

Musjid Primary School and Others v Essay NO and 

Others 2011 (8) BCLR 761 (CC)).  

 

The State has, on numerous occasions, been 

ordered to comply with its section 29(1)(a) 

obligations, for example, by providing transport to 

school going children (Tripartite Steering 

Committee and Another v Minister of Basic 

Education and Others 2015 (5) SA 107 (ECG)) and 

to provide textbooks to learners (Minister of Basic 

Education and Others v Basic Education For All 

and Others 2016 (4) SA 63 (SCA)). 

 

The Court, however, held that the section relied on 

by the Applicant, namely section 29(1)(b), was 

distinguishable from section 29(1)(a) in that it has an 

internal limitation, requiring the State to be obliged, 

through reasonable measures, to make further 

education “progressively available and accessible”. It 

is intended to “enhance one’s knowledge and equip 

one with necessary skill for one to become self-

dependent and contribute meaningfully to the socio-

economic development of the country, whereas 

section 29(1)(a) is intended to eradicate illiteracy and 

promote literacy in order to enable everyone to 

understand the society in which they live and to fit 

well in that modern society.” [para 32] 

 

Court’s decision 

It was therefore held that the Applicant’s reliance on 

section 29(1)(b) cannot advance his argument, and 

that the First Respondent has no obligation to 

protect his right to further his education, by 

providing funds.  The application was dismissed. 

 

Conclusion 

The value of this case is that it shows that the rights 

in the Bill of Rights in the Constitution are not 

absolute. Certain rights that you may be entitled to 

may be denied using the limitations clause found in 

section 36. Of key importance to look out for are 

words such as “access”, “progressive realization” and 

“reasonable measures”. Such rights are only 

accessible if there are sufficient resources, namely 

money from government coffers, and include 

electricity, tertiary education and housing. Such 

considerations will stand in the way of movements 

such as #FeesMustFall and it may well be a long time 

before we get to the point where tertiary education 

is free or indeed accessible for all. 
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